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PROTECTING INDIGENOUS
CULTURAL AND INTELLECTUAL
PROPERTY IN RESEARCH
COLLABORATION

Terri Janke

Introduction

Since colonisation, outsiders have researched Indigenous Australians—Aboriginal and
Torres Strait Islander people and communities, imposing their perspectives and, once
published, influencing how the world views Indigenous people and their culture. The
common research experience for many Indigenous people has resulted in their ideas, cul-
tural expression, and knowledge taken and used without them understanding the extent
of the use. The researchers were recognised as the authors and owners of the copyright
in their reports and papers about Indigenous culture. The rights of the knowledge and
the contributions of Indigenous people were often not acknowledged. Indigenous people
were treated as the subjects of research, and they were not recognised as the owners of
their knowledge.

Today, Indigenous people are much more alerted to their Indigenous Cultural and Intel-
lectual Property (ICIP) rights, and call for recognition and research ethics. There are gaps
in the law and there is inadequate protection, despite calls for greater recognition (Janke,
1998). In the absence of these ICIP laws, researchers should consider the use of ICIP pro-
tocols and be aware of the copyright implications of their work on the rights of Indig-
enous people to the knowledge that they share in the research context. With the wealth
of knowledge that Indigenous people can bring to projects, and the call for co-design and
Indigenous-led research, it is critical for researchers to undertake practices that are ethical
and considerate of their ICIP rights.

This chapter will outline the True Tracks® protocols as a framework for researchers to
consider and discuss the issues relating to copyright control over ICIP. It will discuss the con-
cept of ICIP, and outline the gaps in copyright law in protecting ICIP. It will then outline the
True Tracks® protocols focusing on the processes for free, prior (and ongoing), and informed
consent, as well as attribution and benefit sharing.

In writing this chapter, | bring my perspective as a Meriam, Yadhaigana and Wuthathi
lawyer, consultant, researcher, and author with over 25 years of experience in ICIP.
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Debates, Legal, and Ethical Issues

The use of Indigenous Knowledge in research presents legal and ethical issues for research-
ers. Historically, research practices on Indigenous people, their knowledge and cultures,
have been more about extraction of knowledge rather than collaboration or recognition of
the value of the ICIP shared in the research context. This has been the topic of much debate
in academic writing (discussed below).

Research and Collaboration with Indigenous Peoples

In her ground-breaking book Decolonizing methodologies (1999), Maori academic Dr. Linda
Tuhiwai Smith challenges Western conceptualisations of research as foundationally linked
to imperialism and colonialism. She recognises the integral role of fore-fronting Indigenous
voices within research projects that affect their respective communities (Smith, 1999, p. 146).
Centring these voices is achieved through following cultural protocols that allow for respectful
collaboration. ICIP rights are a fundamental consideration in research to enable Indigenous-
led processes and to respect the cultural continuum of Indigenous Knowledge.

Research is a universal problem for Indigenous people. In the past, and still today, re-
searchers are collecting and rewriting information without permission and in a way that is
tainted with stereotypes and preconceptions. Since colonisation, Indigenous people have
been treated like test subjects being researched on by outsiders through an ethnographic
lens in fields like anthropology, sociology, history, science, psychology, and health. Outsid-
ers have entered Indigenous people’s homes and Countries to take samples and stories,
without proper attribution or respect. As a Noonuccal woman with Bidjara ancestry, Dr.
Karen Martin-Booran Mirraboopa states the term ‘terra nullius research’, describes the re-
search conducted on or about Indigenous people without permission, consultation, or any
involvement of the people being studied (Martin & Mirraboopa, 2003, p. 203). There is con-
cern and mistrust amongst Indigenous people that non-Indigenous researchers will exploit
Indigenous people by taking their knowledge and using it to advance their careers (Laycock
etal., 2011). It is rare that these researchers stay connected or share benefits with the com-
munities whose knowledge they use.

The poor collaboration with Indigenous authors suggests a strong need to change the
way that research in relation to Indigenous communities is done. In a desk-top review of
Indigenous engagement in the Australian Government’s National Environmental Science
Program (NESP), Wensing and Callinan (2020) found:

Aboriginal and Torres Strait Islander peoples are more concerned about getting the
processes for research right, rather than agreeing on a list of topics and priorities. Good
engagement must be built on the premise of mutual respect, cultural understanding,
continuing trust and honest dialogue and that everyone has a mutual responsibility to
engage, consult, achieve and communicate shared outcomes.

(p. xvi)

Rather than doing research on and about groups through an ethnographic lens, we can—and
should—move towards co-design. Proper co-design and partnerships mean that Indigenous
people are at the table, acting as skilled researchers. External actors need to work with local
communities and support Indigenous research and economic goals. Indigenous-designed
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and Indigenous-led research should be championed, and adhering to cultural protocols
is critical for success. In collaboration, there still needs to be a consideration of whether
Indigenous people’s views were sought in the writing of research articles and reports, and if
Indigenous Knowledge has been used.

Fundamentally, and in line with the right to self-determination (Article 3 in the United
Nations Declaration on the Rights of Indigenous Peoples [UNDRIP]), Indigenous people
have the right to control the research that is conducted about them. Consultation and ensur-
ing free, prior (and ongoing), and informed consent are a foundation. Indigenous people
should be informed about what researchers write about them, and what is happening with
the cultural knowledge that they gather. Above all, researchers must consider how they
could return benefits to the Indigenous people who provide cultural knowledge. Free, prior
(and ongoing), and informed consent is an ongoing process. It requires the researcher to
build trust and relationships (see Chapter 9). Researchers have an ethical obligation to col-
laborate with and to listen to Indigenous people to ensure that stories are not misappropri-
ated, and cultural knowledge is not exploited.

Indigenous Cultural and Intellectual Property

What Is ICIP?

ICIP refers to the rights that Indigenous people have in relation to all aspects of their
heritage, knowledge, and cultural expressions. It includes traditional knowledge related
to science, agriculture, ecology, and rituals. It also includes traditional cultural expres-
sions like stories, designs and symbols, literature and language, ceremonies, dance, and
song. It additionally pertains to cultural objects such as arts, crafts, ceramics, jewel-
lery, weapons, tools, visual arts, photographs, textiles, or contemporary art practices.
Moreover, ICIP encompasses lesser-thought of aspects like ancestral remains, secret and
sacred knowledge, and the documentation of Indigenous peoples’ heritage in all forms
of media.

In its separate categories, ICIP is often linked. For example, an artwork may be a vis-
ual representation of a story that contains information about a certain place and its food
sources. The broad and holistic nature of ICIP is illustrated in Figure 10.1.

ICIP encompasses both the tangible (sites, objects) and intangible (knowledge, oral sto-
ries, performances). ICIP is linked to people, land, and identity, and is communally owned
by the group it belongs to.

Attached to ICIP are obligations to care for ICIP so that it can be passed on to future gen-
erations. While generally, all Indigenous people have a role to care for ICIP, certain persons
of authority within each community may have specific rights to know and share knowledge,
and to give or deny permission to use and share certain ICIP.

Indigenous cultures are not fixed—they are constantly evolving. This means that the na-
ture of ICIP may also evolve. Indigenous people have the right to knowledges that have been
developed by Indigenous people based on history and culture can also be classified as ICIP.

ICIP rights are the rights of Indigenous people to own and control and maintain their
ICIP; to protect their ICIP; to interpret it, to control its use according to their protocols and
laws; to be given attribution; and to control recording of cultural customs, expressions and
language that may be intrinsic to their cultural identities, knowledges, skills, and cultural
teachings (Janke, 1998).
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Figure 10.1 Categories of ICIP

Source: © Terri Janke and Company (2023). Not to be reproduced without written permission of Terri Janke and
Company.

Inadequacy of Legal Protections on the Use of ICIP

Today, ICIP is sought after in many different sectors such as arts, science, research, educa-
tion, tourism, or environmental management (Janke, 2021). Despite the growing awareness
of ICIP in Australia, Australian copyright laws do not adequately protect ICIP. For instance,
copyright focuses on material form and does not protect knowledge that is held in someone’s
head. Copyright protects the expression and not the knowledge that is passed down orally
or through cultural practices like teaching through cultural learnings of being on Country.
The person who writes down the knowledge becomes the copyright owner of the written
form. This is how many reports and books written about Indigenous people and their culture
become owned by researchers and writers. As copyright owners, the researcher can control
the reproduction of the written work. Copyright in a literary work will last for 70 years after
the death of the researcher, so often the family members become controllers of the copyright
work, even though they have had no contact with the relevant Indigenous groups and may
not know anything about the importance of the cultural information embodied in these re-
ports and books. If a film recording is made of an Indigenous person speaking about culture,
the copyright in the film is owned by the maker. Further, there are moral rights for authors
in the Copyright Act, which provide that authors are entitled to be attributed for their work
and give an integrity right to stop derogatory treatment of the copyright work. However,
these rights are with the authors rather than the Indigenous people who are the ones whose
knowledge is in the copyright work. The duration of protection is 70 years after the death of
the author of the copyright work, and once this time has passed, anyone could use the work
without consent. This renders ancient knowledge, such as traditional songs or ancient rock
art unprotected. There is also no special protection against unauthorised public disclosures
of sacred knowledge, or culturally sensitive knowledge such as family stories, community
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information like stolen generations which should be treated with respect. Copyright is an
individual right and empowers the author of the material form (Janke, 2009).

However, the copyright case of Bulun Bulun v R & T Textiles (1998)" provided significant
advances in community ownership. That case held that in situations where an artist is given
responsibility over Indigenous traditional knowledge, a fiduciary relationship may arise be-
tween the artist and the Indigenous custodians of the traditional knowledge. If a fiduciary
relationship is found, equity will impose obligations on the fiduciary not to exploit the tradi-
tional knowledge in a way that is contrary to customary law. Thus, while the case does not
explicitly recognise community ownership, it signifies a move towards greater protection of
community rights in relation to traditional knowledge. The use of protocols has been a way
to notify researchers and other people who end up as copyright owners of works that in-
clude ritual knowledge, of their important obligations to deal respectfully with the content.

Currently, there is no domestic legislation on the use of Indigenous Knowledge and ICIP,
even despite numerous recommendations and calls for new laws at least since the Copyright
Act 1968 (Cth) came into force (Janke, 2021). There is no legal requirement that enforces
consultation with Indigenous people on the use of ICIP, nor are there measures that stop the
misuse or misrepresentation of ICIP. While more institutions are starting to adopt stances and
protocols that give primacy to ICIP (Downing, 2023; Wilkinson, 2023), there are still gaps in
relation to externally funded university and government research contracts involving Indig-
enous researchers and participants, as these contracts typically neglect the importance of ICIP.

Consider the following hypothetical scenario: A research team is studying Indigenous peo-
ples’ views about cooking edible native plants for school children under commission for the
Commonwealth Government. The contract stipulates that the intellectual property rights will
rest with the Commonwealth. The interviews of Indigenous people include information about
the nutritional value of plants and their recipes. The interviews are recorded on film and in ac-
cordance with the Commonwealth research funding agreement, the rights to the recordings are
owned by the Commonwealth Government. Additionally, all interview transcripts will be pro-
vided to the external funding body upon completion of the study. There is no discussion about
ICIP, and the funding agreement has no special clauses recognising ICIP rights. In this scenario,
the ICIP rights of interviewees and their cultural groups have not been respectfully considered.
There is no clear understanding of how the plant knowledge can be used, and how the films
and transcripts might be accessed and used for the future. As copyright owners of the film and
the transcripts, the Commonwealth, has the power to make these decisions legally.

Copyright laws fail to adequately protect the rights of Indigenous people to their knowl-
edge. Intellectual property laws centre on Western concepts of originality and individuality
and focus on helping creators capitalise on their creations. Indigenous art can require the
continuation of tradition or pre-existing design or style, which does not meet the originality
criteria of copyright laws. Ancient works like rock art also fall outside of the timeframe for
protection. The following hypothetical demonstrates how this can create issues in the re-
search sphere: a PhD student visits an Indigenous community to gain research materials for
their thesis. The student uses community information, including oral stories and traditional
knowledge in their thesis. The student publishes their work in a research journal without
obtaining permission from the community to release this information to the public. The In-
digenous community from which the research materials were obtained is not able to dispute
this due to the material form requirement of copyright ownership not being applicable to
oral stories, traditional knowledge, and cultural expressions. The PhD student has conse-
quently contributed to the further exploitation of Indigenous Knowledge.
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The lack of protection means that Indigenous cultures and knowledge are exploited in
offensive ways for economic gain, without benefits accruing back to the custodians (Janke,
2021). See the following hypothetical to understand the impact this has on Indigenous com-
munities who share their knowledge with researchers: A researcher is interested in devel-
oping an Indigenous seasonal calendar to incorporate in their land management research
project. With the permission of the knowledge holders, their project utilises traditional eco-
logical knowledge of plants and animals, and languages words. A prestigious international
science centre wishes to pay the researcher for this knowledge, which they accept. This is
harmful in two ways. First, although the researcher obtained the consent to use the tradi-
tional knowledge in their research work, they did not share the economic benefits back into
the community that provided the researcher with the information, and the community was
not informed of extent that the information was to be used. Additionally, with the knowl-
edge now out of the researcher’s hands, there is the potential to not just distort and debase
culture, but also to ignore Indigenous ownership over culture and the right to control its use.

Indigenous people have been seeking stronger ways to protect their ICIP. There have
also been calls internationally within the World Intellectual Property Organisation’s Inter-
Governmental Committee of Traditional Knowledge, Traditional Cultural Expression, and
Access to Genetic Resources. The development of guidelines, protocols and a specialist area
of intellectual property are suggested approaches to protect Indigenous Knowledge and ICIP
(Janke & Sentina, 2018).

In the absence of laws, the protocols and contracts which bind the parties to an arrange-
ment have become a strategy for protecting rights. The True Tracks® protocols can apply to
projects and offer an outline for working with Indigenous people. Although the law remains
limited in its protection, protocols provide a way to ensure that ICIP is valued and protected.
Ideally, protocols should encourage legislative action, and the True Tracks® protocols have
had wide application, and could form the basis for future law.

Relevant Protocols and Guidelines

In 1999 the report, Our culture, our future: A report on Australian Indigenous Cultural and
Intellectual Property rights (commissioned by the Australian Institute of Aboriginal and Tor-
res Strait Islander Studies [AIATSIS] and the Aboriginal and Torres Strait Islander Commis-
sion) reviewed the ability of the western legal system to protect ICIP. The report illustrated
inadequacies in the law, which leave Indigenous people without autonomy or protection of
their cultural and intellectual property. There is clearly a need for equal laws to protect and
recognise rights to traditional knowledge and cultural expression. These rights are Indig-
enous customary law and are not adequately recognised under the Australian legal system.
Table 10.1 illustrates the difference between non-Indigenous law and Indigenous customary
laws in applying to Indigenous Knowledge.

The Our Culture, Our Future report recommended new laws, changes to the existing in-
tellectual property laws, and also recommended the introduction of best practice protocols
as a way of acknowledging ICIP rights. In the absence of any movement of legal protection,
protocols have since become popular industry tools for dealing with ICIP. Protocols can
outline an ethical framework for action that must be adhered to by the people seeking to
engage Indigenous Knowledge holders. In the absence of legal protections for Indigenous
Knowledge, protocols are important tools to ensure that there is respectful engagement
and collaboration with Indigenous people. From an Indigenous perspective, they imply
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Table 10.1 Gaps in the Law in Protecting Indigenous Knowledge—Comparison of Non-Indigenous
Laws and Indigenous Customary Laws Dealing with Rights to Intangible Cultural and Intel-
lectual Property

Non-Indigenous Laws Indigenous Customary Law

Emphasis on material form Generally orally transmitted

Limited in time, e.g., copyright for 70 years after Emphasis on preservation and maintenance of
the death of the artist; patent rights are 20 years culture

Individually based—created by individuals Socially based—created through the

generations via the transmission process

Intellectual property rights are owned by individual ~ Communally owned but often custodians are
creators or their employers and research authorised to use and disseminate
companies

Intellectual property can be freely transmitted and ~ Generally not transferable but transmission,
assigned—usually for economic returns—for a if allowed, is based on a series of cultural
set time, in any medium and in any territory qualifications

Intellectual property rights holders can decide There are often restrictions on how transmission
how or by whom the information can be can occur, particularly in relation to sacred or
transmitted, transferred, or assigned secret material

Intellectual property rights are generally A holistic approach, by which all aspects of
compartmentalised into categories such as cultural heritage are inter-related
tangible, intangible, arts, and cultural expression

Emphasis on economic rights Emphasis on preservation and maintenance

of culture

No special protection of sacred secret material or  Specific laws on gender and sacred secret

gender restrictions material

Source: Terri Janke, Looking Out for Culture, Workshop Materials (2003). Not to be reproduced with-
out written permission of Terri Janke and Company

preferred ways of interacting with Indigenous people that respect their cultural ownership,
values, and practices (Janke, 2019). As primary guardians, reproducers and interpreters of
their cultures, Indigenous people have their own well-established protocols for dealing with
cultural knowledge and material. These protocols are based on an ancient jurisdiction of
laws and governance (Janke, 2019).

United Nations Declaration on the Rights of Indigenous Peoples

The UNDRIP was adopted by the General Assembly in September 2007 and endorsed by Aus-
tralia in 2009 (United Nations [UN], 2007). It sets the international standard for recognising,
respecting, and protecting the individual and collective Indigenous rights across the world.
UNDRIP sets out the rights that Indigenous people of the world require for their survival, dig-
nity, and wellbeing. Article 31 of the UNDRIP is important as it enshrines the right that Indig-
enous people have to ICIP, not only maintain and protect their traditional cultural expressions,
heritage, and traditional knowledge, but also to control it as intellectual property:

Indigenous peoples have the right to maintain, control, protect and develop their cul-

tural heritage, traditional knowledge and traditional cultural expressions, as well
as the manifestations of their sciences, technologies and cultures, including human
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and genetic resources, seeds, medicines, knowledge of the properties of fauna and
flora, oral traditions, literatures, designs, sports and traditional games and visual and
performing arts. They also have the right to maintain, control, protect and develop
their intellectual property over such cultural heritage, traditional knowledge, and
traditional cultural expressions.

(UN, 2007, Article 31) [emphasis added]

The enshrinement of these rights in the UNDRIP means that those working with Indig-
enous people should recognise and respect Indigenous self-determination, and their right to
free, prior and informed consent (see Chapter 7).

When we are dealing with research on and about Indigenous people there are ethical
standards that come into play such as the National Statement on Ethical Conduct in Hu-
man Research (the ‘National Statement’) (National Health and Medical Research Council
[NHMRC] et al., 2023) and the AIATSIS Code of Ethics for Aboriginal and Torres Strait
Islander Research (the ‘AIATSIS Code’) (AIATSIS, 2020a). There are also policies and ethics
processes at universities that relate to ICIP.

National Statement on Ethical Conduct in Human Research 2023

The National Statement was collaboratively produced by Australian research institutions. It
intended to promote ethical human research in a way that respects and protects participants,
and benefits communities (NHMRC et al., 2023, p. 6). Chapter 4.7 of the National State-
ment contains a section on conducting research within Aboriginal and Torres Strait Islander
communities, citing six core values that researchers must keep in mind when conducting
research involving Indigenous people. These are reciprocity, respect, equality, responsibility,
survival and protection, and spirit and integrity (NHMRC et al., 2023, p. 79). It is notewor-
thy, however, there is no reference to ICIP and the broader importance of data governance
to Indigenous people. There are also limited attempts in the guide to engage with broader
intellectual property themes (see NHMRC et al., 2023, Chapter 3.1, Elements 4 and 7). With
this said, the AIATSIS Code supplements the gap left in the National Statement.

AIATSIS Code of Ethics for Aboriginal and Torres Strait Islander Research

The AIATSIS Code (AIATSIS, 2020a) sets a national mandatory framework that researchers
should comply with when conducting research with Indigenous people or communities in
any discipline and methodology (see Chapter 8). It recognises the rights of Indigenous people
as enshrined in the UNDRIP (AIATSIS, 2020a, p. 2). The AIATSIS Code outlines four prin-
ciples that underpin ethical Indigenous research: Indigenous self-determination, Indigenous
leadership, impact and value, and sustainability and accountability (AIATSIS, 2020a, p. 2).
It recognises that Indigenous people should be fully engaged in any processes, projects, and
activities that may impact on them (AIATSIS, 2020a, p. 2). AIATSIS has also created a guide to
applying its Code (AIATSIS, 2020b). The AIATSIS Code sets national standards for researchers.
It states that Indigenous research projects that involve one or more Indigenous communities or
organisations should be underpinned by negotiated agreements or protocols. The agreements
and protocols should state the roles and obligations of the researchers and the partner entities
and provide recognition of ICIP rights. A research agreement could include the process for
managing Indigenous Knowledge and intellectual property, and cover rights to the research
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outcomes, including commercialisation (AIATSIS, 2020a, p. 12, p. 14). The AIATSIS Code fur-
ther recognises that Indigenous people who contribute knowledge, cultural expression, and
intellectual property should receive fair benefits (AIATSIS, 2020a, p. 20).

University Intellectual Policies

Most universities have policies about intellectual property ownership of research results that
are produced by staff and students in the university intellectual property policies. There are
a number of universities that include provision for ICIP which state that the ICIP remains
with traditional owners. For instance, the University of Queensland’s policy recognises that
Indigenous Knowledge is significant, and dynamic, and includes future knowledge. The
University aims to ensure the appropriate recognition, protection and respect is given to In-
digenous owners. Staff must ensure that Indigenous Knowledge is not used without the prior
approval of Indigenous Knowledge holders, and that there is equitable sharing of benefits,
and that Knowledge is used on mutually agreed terms (University of Queensland, 2021).

The University of Melbourne has developed the Charter for Research with Indigenous
Knowledge holders, which includes acknowledgement of Indigenous Knowledge practices, by
recognising Article 31.1 of the UNDRIP; and requires free, prior, and informed consent to be a
foundation of their research with or about Indigenous people (University of Melbourne, 2020).

Universities do not often provide guidance to their staff and students about getting con-
sent and engaging in research in a best practice way. An exception is the University of New-
castle who released an ICIP Protocol in 2023 together with a community guide (see case
study). The University of Newcastle protocols were developed by Terri Janke and Company
and take the form of the True Tracks® protocols.

True Tracks® Principles

The True Tracks® Principles are a flexible framework that has been widely applied to guide
the use of ICIP, particularly when engaging Indigenous people and communities. In the
absence of clear domestic and international laws, these principles act as a proactive ap-
proach, to be used voluntarily for ethical practice and/or effective agreement making (Janke,
2021). The True Tracks® Principles have been used as the foundation of tailored protocols
for Aboriginal Land Councils, universities, government agencies and statutory bodies, librar-
ies, museums, archives, researchers, social scientists, arts organisations, filmmakers, and
Indigenous and non-Indigenous businesses. It is adaptable to different kinds of projects and
collaborations. It aims to enable Indigenous groups to exercise self-determination and assert
their right to control how their cultural expression and knowledge are being accessed and
used. In turn, these principles seek to safeguard ethical collaborations between Indigenous
and non-Indigenous people.

True Tracks® involves 10 interconnected principles. When collectively applied, the prin-
ciples allow for the creation of meaningful relations and connections, and the strengthening
of culture, to empower the next generation.

The ten principles are:

1 Respect
Indigenous people have the right to own and control their cultural and intellectual

property.
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Self-Determination

Indigenous people have the right to self-determination in their cultural and intellec-
tual property. Indigenous people should be encouraged and empowered in decision-
making processes about projects that affect their cultural heritage.
Consent & Consultation

Prior informed consent for the use of Indigenous Knowledge should be sought from
Indigenous people. This involves ongoing negotiation and informing custodians about the
implications of consent. Consultation with the owners of the traditional cultural expres-
sion should take place.
Interpretation

Indigenous people are the primary guardians of the cultures and are responsible for
maintaining their culture and the interpretation of their cultural heritage.
Cultural Integrity

Maintaining the integrity of cultural heritage information or knowledge is important
to Indigenous people.
Secrecy & Privacy

Indigenous people have the right to keep secret their sacred and ritual knowledge in
accordance with their customary laws. Privacy and confidentiality concerning aspects
of Indigenous people’s personal and cultural affairs should also be respected.
Attribution

It is respectful to acknowledge Indigenous people as custodians of Indigenous cul-
tural knowledge by giving them attribution. This includes contributors, communities,
and organisation who participate in research.
Sharing of Benefits

Indigenous people have the right to share in the benefits from the use of their culture,
especially if it is being commercial applied, the economic benefits from the use of their
cultural heritage should also flow back to the source communities. This includes mon-
etary and non-monetary benefits.
Maintaining Indigenous Culture

In maintaining Indigenous cultures, it is important to consider how a proposed use
might affect future use by others who are entitled to inherit the cultural heritage. Impor-
tance and respect should be given to Indigenous cultural practices such as dealing with
deceased people and sensitive information.
Recognition and Protection

Australian policy and law should be used to recognise and protect ICIP rights. Using
copyright laws for example but also new laws and policies should protection these rights.
These issues can be covered in contracts, protocols, and policies for better recognition.

For a more detailed breakdown of the True Tracks® Principles, see Janke (2021).

True Tracks® Flowchart

The additional advantage of the model is that the True Tracks® Principles when all applied
ensure an ICIP protocol model is developed in a methodical and comprehensive manner:
The principles provide guidance on what the researcher should consider at the start of
their projects, and throughout it, and even after it when archiving research content.
Figure 10.2 shows how at each stage the researcher must consider how to put the principle
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Figure 10.2  True Tracks® Flowchart

Source: Adapted from Janke (2019). Not to be reproduced without written permission of Terri Janke and Company
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in practice. In this way, the researcher is taking active participation to build and co-design
a methodology that is more than outcomes focused, but is relational, and aims for mutual
benefits including skills exchange, and supporting Indigenous keeping places.

Conclusion

The True Tracks® protocol provides a clear framework for researchers to navigate ICIP rights
in research. In the absence of laws, the protocols can guide Indigenous and non-Indigenous
collaboration and if supported by research agreements and free, prior (and ongoing) in-
formed consent agreements, can be an effective way to manage ICIP in research.

Indigenous people have the right to control research that is conducted about them. This
is underwritten by the right to self-determination. It is expected that research is conducted
in a culturally safe way, and respects and preserves Indigenous cultural integrity. Only when
researchers listen and engage with Indigenous Knowledge-sharing practices within a cul-
tural framework that empowers and forefronts Indigenous communities, can including In-
digenous Knowledge be effective and respectful. The True Tracks® Principles and framework
empower best practice Indigenous research.

Case Studies

The following three case studies show how the True Tracks® protocols can be applied.

Deepening Histories of Place

Deepening Histories of Place was a multi-partner project which investigated the Indigenous
social and environmental links that create historical ‘highways’ of understanding. These
‘highways’ include song-lines, tracks, exploration, trade, pastoral, and tourism routes. The
aim of Deepening Histories was to gather publications, archive resources, and history relat-
ing to three different Australian landscapes to deepen the layers of Australian history. Those
landscapes were the Sydney Blue Mountains, Central Australia, and Arnhem Land Kakadu.?
The project partners included the National Film and Sound Archive, AIATSIS, Parks Aus-
tralia, Ronin Films, Australian Research Council, Australian National University, University
of Sydney, Australian Government Director of National Parks, the Northern Territory Gov-
ernment, University of Western Sydney, and the Office of Environment and Heritage.

The project partners wanted to ensure that the collection and use of Indigenous Knowledge
in the project was handled ethically and according to best practice. This was important on a
number of levels. The project involved the collection of Indigenous people’s stories and expe-
riences about connections and histories to place. The project also included filming on tradi-
tional Indigenous lands, as well as national parkland. The records and information collected
would be used by both researchers and the project partners for publications, documentaries,
and archival and tourism purposes. To achieve best practice, the project partners sought to
consult with and obtain consent from Indigenous people and communities affected by the
project. To deal with this, the National Film and Sound Archive, a project partner, engaged
Terri Janke and Company to develop protocols and clearance forms for consent.

The project partners observed the principle of respect for ICIP by understanding that
the collections of Indigenous people’s stories and connections to country should be sub-
ject to cultural protocols. They were mindful that the project would create recordings of

122



Protecting Indigenous Cultural and Intellectual Property

Indigenous cultural knowledge and life experience which would be adapted into different
formats made widely available (McGrath & Jebb, 2015, p. 16).

To recognise the ownership of the stories vested in the storytellers, there were consent
forms to clearly set out copyright ownership and deal with the agreed uses that were negoti-
ated between the parties. There were also additional consent forms for filming on-country
and communal knowledge, and for using copyright material as well as obtaining permission
to use material about Aboriginal groups held in archives. The consent forms can be found at:
http://www.deepeninghistories.anu.edu.auy/.

Australia Council Protocols for First Nations Cultural and
Intellectual Property in the Arts

The True Tracks® protocols have been used and applied in the arts sector. The principles
are the foundation of the Australia Council’s First Nations Cultural and Intellectual Property
Protocols in the Arts.

It is a requirement for grant recipients of Australia Council funding to comply with the
protocols. The applicant must provide details in their applications about how they will meet
the ten principles and once funded, sign a funding agreement which binds their compliance.

The protocols promote self-determination and assist in building a strong and diverse First
Nations Arts sector. The protocols have been applied extensively and the current version
of the protocols includes detailed case studies of arts projects that have implemented the
protocols.

The case study on the development of kanalaritia: An unbroken string by the Tasmanian
Museum and Art Gallery, written by Terri Janke and Company in consultation with Zoe
Rimmer and Liz Tew, shows how the protocols informed the methodology of the project.
The exhibition featured shell necklaces by Pakana ancestors from the 1800s and works by
acclaimed contemporary shell stringers. The project was built on respect for the cultural
authority and resilience of senior shell stringers. The Tasmanian Museum and Art Gallery up-
held the rights of Indigenous self-determination by supporting the women’s roles as leaders
and primary knowledge holders throughout the project. Senior shell stringer, Lola Greeno
instigated the project in consultation with her peers. The consultation and consent project
involved ongoing consultation with the Tasmanian Aboriginal Advisory Council, an inde-
pendent advisory body with community members and experts. This ensured that custodians
were making the decisions about their cultural heritage.

The exhibition was curated by Zoe Rimmer and Liz Tew, both Tasmanian Aboriginal
women. An important focus of the project was to preserve the Indigenous oral traditional of
passing on knowledge and stories. The integrity of ICIP was maintained by empowering the
Elders to tell their stories. In dealing with the secrecy and confidentiality principle, the pro-
ject closely guarded the traditional practice and information about the collecting areas for
the shells. Attribution processes acknowledged the makers but for the ancestral objects with
unknown makers, the necklaces were respectfully labelled as ‘Ancestor’ to acknowledge
continued community ownership of the cultural heritage.

To give life to the benefit-sharing principle, those who participated in the project were
paid for their contributions. Copies of the exhibition catalogue and documentary were dis-
tributed to local libraries and schools in Tasmania. Participants also received photographs that
were taken during the project. The project also benefited the community by recognising and
celebrating Tasmanian Aboriginal shell stringers internationally. It also resulted in ancestral
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objects being returned to their homeland for exhibition which was an implementation of
the continuing cultures principles. Lastly, the recognition and protection principle resulted
in contracts with galleries and museums, and include specific cultural outcomes such as a
welcome to Country to be held, and legal and cultural notices to be put on publications and
display points to acknowledge that the shells used in the necklaces can only be collected by
Tasmanian Aboriginal people. This aimed to inform audiences of the cultural protocols that
should be followed in shell stringing practice (Australia Council for the Arts, 2019).

University of Newcastle ICIP Protocols

The University of Newcastle developed an Indigenous Cultural and Intellectual Property
Protocol, and a Community guide, based on the True Tracks® protocols (University of
Newcastle, 2023). Terri Janke and Company worked with the University to produce a
university-wide protocol that would set a clear process for how the university’s staff, stu-
dents, and researchers are expected to undertake research with Indigenous people. The
Protocol requires researchers to discuss intellectual property ownership up front and to use
written agreements when recording Indigenous works. The co-authorship and co-design
approaches are encouraged. The Protocol also covers ICIP in teaching a learning and how
the university’s schools should do this, as well as being respectful for the use of deceased
person’s images and names, and the use of languages and artworks. ICIP in marketing and
communications is also covered. The protocols have case studies on projects that have im-
plemented the principles in part to illustrate the thinking that is required of researchers to
implement the protocols. Alongside the protocols, a community guide was also produced,
to provide information to Aboriginal and Torres Strait Islander communities about the law,
the research process and their rights to seek better protection of their ICIP as they engage in
research. This reinforces Indigenous people right of free, prior, and informed consent prior
to entering into research projects.
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Notes

1 John Bulun Bulun & Anor v R & T Textiles Pty Ltd, Federal Court of Australia, 3 September 1998.
2 Deepening Histories of Place, http://www.deepeninghistories.anu.edu.au/.
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